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� �����E� RI WKH $('3$$SSOLHV WR+LV &DVH�´ $V UHOLHI� KH UHTXHVWV WKDW
³WKLV &RXUW >@ GHWHUPLQH WKDW � ���� RI WKH $('3$ GRHV QRW DSSO\ WR
KLP�´ ,Q WKH DOWHUQDWLYH KH ³DVNV WKH &RXUW WR JUDQW D VWD\ DQG UHPDQG KLV
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8QGHU �� 8�6�&� � �����E�����&�� ³>W@KH FRXUW RI DSSHDOV PD\

DXWKRUL]H WKH ILOLQJ RI D VHFRQG RU VXFFHVVLYH DSSOLFDWLRQ RQO\ LI LW
GHWHUPLQHV WKDW WKH DSSOLFDWLRQ PDNHV SULPD IDFLH VKRZLQJ WKDW WKH
DSSOLFDWLRQ VDWLVILHV WKH UHTXLUHPHQWV RI WKLV VXEVHFWLRQ�´ )XUWKHUPRUH�
³>W@KH JUDQW RU GHQLDO RI DQ DXWKRUL]DWLRQ E\ D FRXUW RI DSSHDOV WR ILOH D
VHFRQG RU VXFFHVVLYH DSSOLFDWLRQ VKDOO QRW EH DSSHDODEOH DQG VKDOO QRW EH
WKH VXEMHFW RI D SHWLWLRQ IRU UHKHDULQJ RU IRU D ZULW RI FHUWLRUDUL�´ ��
8�6�&� � �����E�����(�� 6HH DOVR ,Q UH .LQJ� ��� )��G ��� ��WK &LU�
����� �HQ EDQF� �KROGLQJ WKDW GHQLDO RI SHUPLVVLRQ WR ILOH D VHFRQG RU
VXFFHVVLYH KDEHDV SHWLWLRQ XQGHU $('3$ LV QRW VXEMHFW WR HQ EDQF
UHYLHZ�� $OWKRXJK %\UG¶V LQLWLDO IHGHUDO KDEHDV SHWLWLRQ SUHGDWHG WKH
HIIHFWLYH GDWH RI WKH $('3$� WKLV DWWHPSW DW ILOLQJ D VHFRQG KDEHDV
SHWLWLRQ LV FOHDUO\ JRYHUQHG E\ WKH $('3$� &I� 6ODFN Y� 0F'DQLHO� ���
8�6� ��� ������ �KROGLQJ WKDW DQ DSSHDO IURP WKH GLVPLVVDO RI D KDEHDV
FRUSXV SHWLWLRQ DIWHU WKH HIIHFWLYH GDWH RI WKH $('3$ LV JRYHUQHG E\
$('3$� UHJDUGOHVV RIZKHWKHU WKH KDEHDV SHWLWLRQZDV ILOHG LQ WKH GLVWULFW
FRXUW EHIRUH RU DIWHU $('3$¶V HIIHFWLYH GDWH�� 6HH DOVR 6WHZDUG Y�
0DUWLQH]�9LOODUHDO� ��� 8�6� ���� ��� ������ �QRWLQJ WKDW KDG WKH
SULVRQHU¶V FXUUHQW UHTXHVW IRU UHOLHI EHHQ D VHFRQG DSSOLFDWLRQ� LW ³SODLQO\
VKRXOG KDYH EHHQ GLVPLVVHG´ XQGHU � �����E� RI WKH $('3$� HYHQ
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WKRXJK KLV LQLWLDO IHGHUDO KDEHDV SHWLWLRQ ZDV ILOHG LQ ����� SULRU WR WKH
HQDFWPHQW RI WKH $('3$��

�
6HFWLRQ �����E���� FRQWDLQV D WKLUG EDVLV IRU SHUPLWWLQJ D VHFRQG RU

VXFFHVVLYH SHWLWLRQ� WKDW LV QRW UHOHYDQW LQ WKLV FDVH�
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%\UG ILOHG KLV IHGHUDO KDEHDV SHWLWLRQ RQ 0DUFK �� ����� RQO\ HLJKW

GD\V EHIRUH KLV VFKHGXOHG H[HFXWLRQ� %\UG ILOHG D SHWLWLRQ IRU ZULW RI
KDEHDV FRUSXV SXUVXDQW WR �� 8�6�&� � ����� 7KH GLVWULFW FRXUW UHMHFWHG
%\UG¶V KDEHDV SHWLWLRQ RQ JURXQGV RI LQH[FXVDEOH GHOD\� :H JUDQWHG D
VWD\ RI H[HFXWLRQ� KRZHYHU� 7KH 6WDWH ILOHG DQ DSSOLFDWLRQ WR YDFDWH WKH
VWD\ RI H[HFXWLRQ LQ WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW� ZKLFK ZDV GHQLHG
E\ -XVWLFH 6WHYHQV� RYHU -XVWLFH 6FDOLD¶V GLVVHQW� 2XU RUGHU VWD\HG %\UG¶V
H[HFXWLRQ IRU ³��� GD\V WR DOORZ IRU IXUWKHU LQYHVWLJDWLRQ DQG GLVFRYHU\
RI SRVVLEOH KDEHDV FODLPV�´ 6HH &ROOLQV Y� %\UG� ��� 8�6� ���� ������
�6FDOLD� -�� GLVVHQWLQJ�� VHH DOVR %\UG Y� &ROOLQV� ��� )��G )��G ���� ���
��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� �������
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%\UG LQGLFDWHV WKDW KH VHHNV WR UDLVH LQ KLV VHFRQG RU VXFFHVVLYH

SHWLWLRQ� WKH IROORZLQJ FODLPV�
�� $0DVVLDK FODLP LQYROYLQJ WKH VWDWH¶V XVH RI LQIRUPDQW 9LUJLO
-RUGDQ WR HOLFLW VWDWHPHQWV IURP %\UG LQ YLRODWLRQ RI KLV 6L[WK
$PHQGPHQW ULJKW WR FRXQVHO� �� $ FODLP WKDW SURVHFXWRUV
SUHVHQWHG WHVWLPRQ\ WKH\ NQHZ ZDV IDOVH ZKHQ WKH\ KDG WZR
ZLWQHVVHV LGHQWLI\ D NQLIH DV WKH ZHDSRQ XVHG LQ WKH 8�7RWHP
UREEHU\ HYHQ DIWHU WKH FULPH ODE FRQFOXGHG WKDW WKH NQLIH ZDV QRW
WKH RQH XVHG LQ WKDW UREEHU\� �� $ FODLP WKDW WULDO FRXQVHO ZHUH
LQHIIHFWLYH IRU IDLOLQJ WR LQYHVWLJDWH DQG SUHVHQW WHVWLPRQ\ IURP
DYDLODEOH :RUNKRXVH LQPDWHV ZKR FRXOG KDYH UHYHDOHG WKH
VFKHPH FRQFRFWHG E\5RQDOG$UPVWHDG DQG9LUJLO -RUGDQ WR JLYH
IDOVH WHVWLPRQ\ DJDLQVW %\UG DQG KLV FR�GHIHQGDQWV� DQG �� $
VXEVWDQWLYH FODLP RI DFWXDO LQQRFHQFH RI WKH GHDWK SHQDOW\ XQGHU
+HUUDUD Y� &ROOLQV� ��� 8�6� ��� �������

%\UG¶V0HPRUDQGXP LQ 6XSSRUW DW �� Q���� 2Q WKH VXUIDFH LW DSSHDUV WKDW
%\UG LV DWWHPSWLQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP DV D ³JDWHZD\
WKURXJK ZKLFK D KDEHDV SHWLWLRQ PXVW SDVV WR KDYH KLV RWKHUZLVH EDUUHG
FRQVWLWXWLRQDO FODLP FRQVLGHUHG RQ WKH PHULWV�´ 6FKOXS� ��� 8�6� DW ����
,Q DFWXDOLW\� KH LV WU\LQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP SURFHGXUDOO\ DV
WKH ZD\ WR UDLVH EDUUHG FRQVWLWXWLRQDO FODLPV DQG DQ DOVR�EDUUHG
VXEVWDQWLYH DFWXDO LQQRFHQFH FODLP�

)XUWKHUPRUH� %\UG¶V FODLP WKDW KH FRXOG QRW KDYH UDLVHG KLV DFWXDO
LQQRFHQFH FODLP LQ WKH VWDWH FRXUW EHFDXVH 2KLR GLG QRW DW WKH WLPH
UHFRJQL]H DFWXDO LQQRFHQFH RI WKH GHDWK SHQDOW\ DV D FRJQL]DEOH FODLP
PXVW EH UHMHFWHG� EHFDXVH KH PRVW FHUWDLQO\ FRXOG KDYH XVHG LW LQ VXSSRUW
RI KLV GXH SURFHVV FKDOOHQJH WR WKH VXIILFLHQF\ RI WKH HYLGHQFH� 6HH 6WDWH
Y� &DPSEHOO� ����:/ ����� DW 
�� 1R� &������� �2KLR &W� $SS� -DQ� ��
����� �SHU FXULDP��
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IDOVH WHVWLPRQ\ DJDLQVW %\UG DQG KLV FR�GHIHQGDQWV� DQG �� $
VXEVWDQWLYH FODLP RI DFWXDO LQQRFHQFH RI WKH GHDWK SHQDOW\ XQGHU
+HUUDUD Y� &ROOLQV� ��� 8�6� ��� �������

%\UG¶V0HPRUDQGXP LQ 6XSSRUW DW �� Q���� 2Q WKH VXUIDFH LW DSSHDUV WKDW
%\UG LV DWWHPSWLQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP DV D ³JDWHZD\
WKURXJK ZKLFK D KDEHDV SHWLWLRQ PXVW SDVV WR KDYH KLV RWKHUZLVH EDUUHG
FRQVWLWXWLRQDO FODLP FRQVLGHUHG RQ WKH PHULWV�´ 6FKOXS� ��� 8�6� DW ����
,Q DFWXDOLW\� KH LV WU\LQJ WR XVH KLV DFWXDO LQQRFHQFH FODLP SURFHGXUDOO\ DV
WKH ZD\ WR UDLVH EDUUHG FRQVWLWXWLRQDO FODLPV DQG DQ DOVR�EDUUHG

VXEVWDQWLYH DFWXDO LQQRFHQFH FODLP�
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8QGHU �� 8�6�&� � �����E�����&�� ³>W@KH FRXUW RI DSSHDOV PD\

DXWKRUL]H WKH ILOLQJ RI D VHFRQG RU VXFFHVVLYH DSSOLFDWLRQ RQO\ LI LW
GHWHUPLQHV WKDW WKH DSSOLFDWLRQ PDNHV SULPD IDFLH VKRZLQJ WKDW WKH
DSSOLFDWLRQ VDWLVILHV WKH UHTXLUHPHQWV RI WKLV VXEVHFWLRQ�´ )XUWKHUPRUH�
³>W@KH JUDQW RU GHQLDO RI DQ DXWKRUL]DWLRQ E\ D FRXUW RI DSSHDOV WR ILOH D
VHFRQG RU VXFFHVVLYH DSSOLFDWLRQ VKDOO QRW EH DSSHDODEOH DQG VKDOO QRW EH
WKH VXEMHFW RI D SHWLWLRQ IRU UHKHDULQJ RU IRU D ZULW RI FHUWLRUDUL�´ ��
8�6�&� � �����E�����(�� 6HH DOVR ,Q UH .LQJ� ��� )��G ��� ��WK &LU�
����� �HQ EDQF� �KROGLQJ WKDW GHQLDO RI SHUPLVVLRQ WR ILOH D VHFRQG RU
VXFFHVVLYH KDEHDV SHWLWLRQ XQGHU $('3$ LV QRW VXEMHFW WR HQ EDQF
UHYLHZ�� $OWKRXJK %\UG¶V LQLWLDO IHGHUDO KDEHDV SHWLWLRQ SUHGDWHG WKH
HIIHFWLYH GDWH RI WKH $('3$� WKLV DWWHPSW DW ILOLQJ D VHFRQG KDEHDV
SHWLWLRQ LV FOHDUO\ JRYHUQHG E\ WKH $('3$� &I� 6ODFN Y� 0F'DQLHO� ���
8�6� ��� ������ �KROGLQJ WKDW DQ DSSHDO IURP WKH GLVPLVVDO RI D KDEHDV
FRUSXV SHWLWLRQ DIWHU WKH HIIHFWLYH GDWH RI WKH $('3$ LV JRYHUQHG E\
$('3$� UHJDUGOHVV RI ZKHWKHU WKH KDEHDV SHWLWLRQZDV ILOHG LQ WKH GLVWULFW
FRXUW EHIRUH RU DIWHU $('3$¶V HIIHFWLYH GDWH�� 6HH DOVR 6WHZDUG Y�

0DUWLQH]�9LOODUHDO� ��� 8�6� ���� ��� ������ �QRWLQJ WKDW KDG WKH
SULVRQHU¶V FXUUHQW UHTXHVW IRU UHOLHI EHHQ D VHFRQG DSSOLFDWLRQ� LW ³SODLQO\
VKRXOG KDYH EHHQ GLVPLVVHG´ XQGHU � �����E� RI WKH $('3$� HYHQ
WKRXJK KLV LQLWLDO IHGHUDO KDEHDV SHWLWLRQ ZDV ILOHG LQ ����� SULRU WR WKH
HQDFWPHQW RI WKH $('3$��
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%\UG LQGLFDWHV WKDW KH VHHNV WR UDLVH LQ KLV VHFRQG RU VXFFHVVLYH

SHWLWLRQ� WKH IROORZLQJ FODLPV�
�� $0DVVLDK FODLP LQYROYLQJ WKH VWDWH¶V XVH RI LQIRUPDQW 9LUJLO
-RUGDQ WR HOLFLW VWDWHPHQWV IURP %\UG LQ YLRODWLRQ RI KLV 6L[WK
$PHQGPHQW ULJKW WR FRXQVHO� �� $ FODLP WKDW SURVHFXWRUV
SUHVHQWHG WHVWLPRQ\ WKH\ NQHZ ZDV IDOVH ZKHQ WKH\ KDG WZR
ZLWQHVVHV LGHQWLI\ D NQLIH DV WKH ZHDSRQ XVHG LQ WKH 8�7RWHP
UREEHU\ HYHQ DIWHU WKH FULPH ODE FRQFOXGHG WKDW WKH NQLIHZDV QRW
WKH RQH XVHG LQ WKDW UREEHU\� �� $ FODLP WKDW WULDO FRXQVHO ZHUH
LQHIIHFWLYH IRU IDLOLQJ WR LQYHVWLJDWH DQG SUHVHQW WHVWLPRQ\ IURP
DYDLODEOH :RUNKRXVH LQPDWHV ZKR FRXOG KDYH UHYHDOHG WKH
VFKHPHFRQFRFWHG E\5RQDOG$UPVWHDG DQG9LUJLO -RUGDQ WR JLYH
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%\UG ILOHG KLV IHGHUDO KDEHDV SHWLWLRQ RQ 0DUFK �� ����� RQO\ HLJKW

GD\V EHIRUH KLV VFKHGXOHG H[HFXWLRQ� %\UG ILOHG D SHWLWLRQ IRU ZULW RI
KDEHDV FRUSXV SXUVXDQW WR �� 8�6�&� � ����� 7KH GLVWULFW FRXUW UHMHFWHG
%\UG¶V KDEHDV SHWLWLRQ RQ JURXQGV RI LQH[FXVDEOH GHOD\� :H JUDQWHG D
VWD\ RI H[HFXWLRQ� KRZHYHU� 7KH 6WDWH ILOHG DQ DSSOLFDWLRQ WR YDFDWH WKH
VWD\ RI H[HFXWLRQ LQ WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW� ZKLFK ZDV GHQLHG
E\ -XVWLFH 6WHYHQV� RYHU -XVWLFH 6FDOLD¶V GLVVHQW� 2XU RUGHU VWD\HG %\UG¶V
H[HFXWLRQ IRU ³��� GD\V WR DOORZ IRU IXUWKHU LQYHVWLJDWLRQ DQG GLVFRYHU\
RI SRVVLEOH KDEHDV FODLPV�´ 6HH &ROOLQV Y� %\UG� ��� 8�6� ���� ������
�6FDOLD� -�� GLVVHQWLQJ�� VHH DOVR %\UG Y� &ROOLQV� ��� )��G )��G ���� ���
��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� �������
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6HFWLRQ �����E���� FRQWDLQV D WKLUG EDVLV IRU SHUPLWWLQJ D VHFRQG RU

VXFFHVVLYH SHWLWLRQ� WKDW LV QRW UHOHYDQW LQ WKLV FDVH�
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